MAnited Dtates Senate

WASHINGTON, DC 20510

March 7, 2017

The Honorable Ajit Pai 208
Chairman

Federal Communications Commission
445 12th Street, SW

Washington, DC 20554

Dear Chairman Pai,

[ write to express my disappointment and concerns with the recent decision of the Federal
Communications Commission (FCC or Commission) to have its lawyers cease defending in
court intrastate calling caps on incarcerated Americans’ phone calls. | urge you to reconsider
this pernicious decision and I request a detailed, written explanation supporting the FCC’s
decision to reverse its policy and to no longer defend calling rate caps for incarcerated people.

The FCC plays a critical role in ensuring that the rates charged for phone calls are just,
reasonable, and fair for all Americans. Incarcerated Americans and their families have long
endured calling rates that do not meet this standard. Limited options for service providers and
methods of payment, combined with restrictive contract provisions, have contributed to the
isolation of incarcerated Americans from their families and other social support networks that
serve as a beacon of hope and that aid their successful and productive return to free society.

On August 4, 2016, after considerable debate, the FCC approved an Order to cap rates for both
interstate and intrastate calling services used by incarcerated persons in correctional facilities.
Unfortunately, prison telecommunications providers, led by Securus Technologies and Global
Tel Link, promptly challenged this FCC Order in federal court. On November 2, 2016, the U.S.
Court of Appeals for the District of Columbia Circuit granted a stay on rate caps for intrastate
calls. On January 31, 2017, I was dismayed to learn that the Commission abandoned the defense
of its own authority to cap intrastate rates before the Court.

As you are aware, incarcerated Americans rely on calling services and video technology to
maintain connections with their families and their loved ones who may be far away. Family
connections are invaluable to the rehabilitation efforts of 2.2 million incarcerated Americans and
important to the development of the more than 2.7 million children in the United States who
have an incarcerated parent. While there is no substitute for in-person visits, video visitation has
the benefit of connecting families to each other even when prisons have restrictive visitation
hours that can prevent the elderly, the disabled, or working family members from connecting
with their incarcerated loved one.

Furthermore, connections with a family support system during incarceration have been proven to
reduce recidivism and prison violence. In fact, a study by the Minnesota Department of
Corrections found that even a single visit reduced recidivism by 13 percent for new crimes and



25 percent for technical violations. Ample evidence indicates that the Commission’s decision not
to defend its authority to cap intrastate prison rates may have the unintended, but regrettable,
consequence of severing connections between parents and children, spouses and loved ones, and
family members with their families.

I share the concerns of the Prison Policy Initiative and the Leadership Conference on Civil and
Human Rights that the Commission’s policy change to refuse to defend calling caps for calls
made by incarcerated Americans will result in increasing the cost of prison for incarcerated
Americans and their families, and make reentry more difficult.

Thank you for your attention to this matter. | ask that the FCC send me a response to my letter no
later than April 7, 2017.

Sincerely,

)

ory A. Booker
United States Senator

CC: Commissioners Clyburn, O’Rielly



FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON

OFFICE OF March 28, 2017

THE CHAIRMAN

The Honorable Cory Booker
United States Senate

359 Dirksen Senate Office Building
Washington, D.C. 20510

Dear Senator Booker:

Thank you for your March 7, 2017, letter regarding prison payphones. And thank you for
your efforts to help reduce the high rates that inmates and their families pay to stay in touch,
including most recently by introducing Senate Concurrent Resolution 58 (Dec. 7, 2016), which
would support the efforts of the Commission to bring about a compromise on inmate calling
service rate caps and to ensure that those rates are just and reasonable.

For the past few years, the FCC has been working in good faith to realize a common and
bipartisan goal: to substantially reduce the high rates that are being charged for inmate calling
services. Those efforts began in 2012 when I joined all of my fellow commissioners in voting
unanimously to launch a proceeding to consider new rules for interstate inmate calling services
pursuant to the Commission’s duty under Section 201 of the Communications Act to ensure that
the rates for interstate telecommunications services are just and reasonable.

Early on, I concluded that there was a market failure. Inmates cannot choose their calling
service provider, and providers do not compete with each other for an inmate’s calls. Instead, a
prison administrator signs an exclusive contract with a single carrier. The decision to enter into
such a contract often is driven by commissions and in-kind services offered to the prison by a
prospective provider. As such, the incentives of prison administrators and inmates may not
align. This means that “we cannot necessarily count on market competition to keep prices for
inmate calling services just and reasonable.” For those reasons, I made clear my belief that the
agency “must take action to meet our duties under the law, not to mention our obligations of
conscience.”

Unfortunately, however, the FCC’s well-intentioned efforts have not been fully consistent
with the law. In particular, the FCC has attempted to cap rates for intrastate inmate calls in
apparent violation of the clear limits Congress placed on the agency’s intrastate authority, and it
failed to account for all record evidence. Indeed, the U.S. Court of Appeals for the D.C. Circuit

" Rates for Interstate Inmate Calling Services, Notice of Proposed Rulemaking, 27 FCC Red 16629
(2012).

2 Rates for Interstate Inmate Calling Services, Report and Order and Further Notice of Proposed
Rulemaking, 28 FCC Red 14107, 14217 (2013) (Dissenting Statement of Commissioner Ajit Pai).
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has taken the highly unusual step of issuing four different orders staying substantial parts of the
FCC’s rules.

There are now three separate sets of cases pending before the D.C. Circuit in which
petitioners are challenging various parts of the FCC’s inmate calling regulations. The first set
challenges the Commission’s 2013 Order. The court stayed large portions of that order in
January 2014,* and then granted the Commission’s December 10, 2014, motion to hold the case
in abeyance while the Commission revisited its rules.® Your letter references the second set of
cases, which challenge the Commission’s 2015 Order. The court stayed significant portions of
that Order on two occasions in 2016.° and it held oral argument on the case on February 6, 2017.
The third set of cases challenges the Commission’s 2016 Reconsideration Order. In November
2016, the court stayed that Order, t00, and sua sponte held the case in abeyance pending
resolution of the litigation challenging the 2015 Order.”

In light of the recent change in leadership and composition of the Commission, there are
now several parts of the FCC’s 2015 Order that a majority of the FCC’s commissioners view as
unlawful. Nonetheless, the FCC did not file a motion to hold the entire case in abeyance, which
if granted would have resuited in the court postponing the oral argument scheduled on February
6. Nor did the FCC otherwise move 1o postpone or delay the oral argument.

Instead, the FCC notified the court on January 31, 2017, that it would allow those who
had litigated this case for some time to have their day in court on February 6. A copy of that
letter is attached. It contains additional information about the FCC’s decision to proceed with
the case.

Consistent with my long-standing view that the rates charged for inmate calling services
are too high, agency counse!l ably and vigorously defended the substantial portions of the
Commission’s regulations at oral argument that are both lawful and have the support of a
majority of the FCC’s current commissioners.® Among other points, agency counsel defended
the FCC’s authority to cap interstate rates for inmate calling services pursuant to the
Commission’s authority in Section 201 of the Communications Act and to regulate ancillary
fees. Agency counsel also defended the FCC’s authority to exclude from its cost calculations,
when setting just and reasonable rate caps for interstate calls, portions of the commission and in-
kind service payments that inmate calling providers make to correctional facilities. In addition,
the FCC ceded half of its oral argument time to counsel for intervenors in support of the

* Securus Techs., Inc. v. FCC, Nos. 13-128
3 Securus Techs., Inc. v. FCC, Nos. 13-1280 ez al. (D.C. Cir. Dec. 16, 2014) (per curiam).

® Global Tel*Link v. FCC, Nos. 15-1461 er al. 1-2 (D.C. Cir. Mar. 7, 2016) (per curiam); Global
Tel*Link v. FCC, Nos. 15-1461 er ¢/. 1 (D.C. Cir. Mar. 23, 2016) (per curiam).

7 Securus Techs., Inc. v. FCC, No. 16-1321 er al. (D.C. Cir. Nov. 2, 2016) (per curiam).

Oeral (D.C. Cir. Jan. 13, 2014) (per curiam).

8 A recording of the oral argument is available at
https://www.cadc.uscourts.gov/recordings/recordings2017.nsf/23 18CE410CE9C008852580BF006 AC865
/8file/15-1461.mp3.
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respondents, who defended all aspects of the agency’s Order at oral argument. If the court
ultimately agrees with the positions the FCC defended at oral argument, the result could go a
long way in helping to reduce the rates and fees associated with inmate calling services.

Your letter asks about the FCC’s decision not to defend at oral argument the intrastate
calling rate caps. As indicated above, agency counsel did defend the Commission’s authority to
cap interstate rate caps, as well as to cap the ancillary charges that can drive up the cost of prison
payphone calls.” But given the circumstances in which the Commission found itself in this
case—where oral argument was scheduled less than two weeks after [ was designated to lead the
Commission, the Commissioners who dissented from the order on review constituted a majority
at the agency, and the court itself had stayed the effect of the intrastate calling rate caps—we
determined that defending the portions of the Order supported by a majority of FCC
commissioners was the most appropriate way to proceed.

Thank you again for your inquiry. The FCC would welcome the opportunity to provide
technical assistance on any legislative solution, as you deem appropriate.

Sincerely,

‘26\/' e

Ajit V. Pai

? The Commission’s specific caps on interstate rates were not before the court in this case because the
Commission modified those rates in the 2016 Reconsideration Order.
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